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IA/ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 20X8id4ds against the
Commissioner of Income Tax (Appeals)-Burdwan’s omtited 31.03.2017, passed in
case No.16/CIT(A)/ACIT/Cir:2/Bwn/2016-17 u/s 143(8f the Income Tax Act,
1961; in short ‘the Act’.

Heard both the parties. Case file perused.

2. The assessee’s sole substantive grievance naigbd instant appeal seeks to
reverse both the lower authorities action disaltmyvi adding 15% of the sub-agent
commission involving payments &2,35,11,268; coming td@35,26,690/-; in the
course of assessment framed on 08.03.2016 anchatffiin the CIT(A)’s order under

challenge.
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3. We advert to the relevant facts and find tha& #ssessee / individual is a
distributor and commission agent in telephone / iteolservices. He runs his
proprietorship business in the name and style &f 8%ha Communication in Parulia.
The assessee had claimed the impugned sub-ag&?3&f11,268/- to have been paid
to various sub-agent(s) whilst carrying out disitibon and commission agent business
in communicative services. The Assessing Offioéer alia noted in his assessment
order that he had failed to file the correspondiompks of account regarding the
impugned sub broker re-charges payments despitenghadeingafforded various
opportunities on 19.11.2015, 18.12.2015, 13.016205.01.2016 08.02.2016,
16.02.16 as well as on the date of assessmentsdjnis made the Assessing Officer
to invoke the impugnedd hocdisallowance @ 15% coming ¥85,26,690/-.

4. The CIT(A) has affirmed the same vide its follogvdetailed discussion:-

“ 3. Discussions and Findings:-

At the very outset it may be mentioned that thesllgomt has not shown much of an alacrity in
complying with statutory requirements. In the cagéling of this appeal, the appellant order
appealed against has been passed on 08.03.16. &mardl notice has been issued on
08.03.2016 — the AO has also supplied a copy ofptiatal envelop showing the date of
08.03.2016, on which the notice was duly sentécathpellant, despite this, the appellant has
tried to suggest that he received the notice fonaled on 18.03.2016, after which he filed the
appeal on 18.04.2016. He has not produced any eg@d¢o establish that the notice was
received on the date on which he says it was redei&s per records, the appeal has been
filed late, without any reasons being offered fas tdelay. The appeal, in the absence of any
reason for this delay, cannot be condoned autoralifiand standslismissed.

Without prejudice to the above, it is found, upastwdy of the grounds of appeal that:

Ground 1

This ground agitates the lack of opportunity begigen to the appellant and therefore it
being prejudicial to him on account of deprivatiofihnatural justice.

As study of the am order belies all such contestias the AO has sufficiently documents, in
the body of the order itself, the number of tinlesappellant has been afforded opportunities
and which he has not availed of. The appellantleen variously asked to produce books of
account, supporting material, documents in suppbexpenses debited in the profit and loss
account, show cause notice etc. The appellants illdcumented, has not availed of any
opportunity and has been trying to procrastinateairder to avoid submitting evidence,
which, it can only be inferred, he does not possiesgiew of this, it cannot be understood
how and on what basis the ape is suggesting thatdsenot afforded ample opportunity. This
ground therefore stand$smissed.

Ground 2

The appellant has suggested that the order was matiheut application of intellect and
mechanically without proper justice. The appellhas not elaborated upon this issue. As per
record and a study of the assessment order, ttleen@thing that seems to support this claim
of the appellant. The appellant has also not dadfthis issue during appeal. The only
contention that the appellant has made in this exinis that he produced all the documents
before the AO but the latter did not consider thvenile drafting the order of assessment.
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In the documents that he has submitted, it is hew&wnd that there is no evidence that
these documents had indeed been submitted befo®QhThe latter, on the other hand, has
clearly brought out in his order that despite refsehopportunities, the appellant did not
bring forth any evidence with regard to his retufnincome.

The appellant was engaged in the business in tetname of Saha Communication. He
worked as commission agent and distributor of neoldIMs, recharge vouchers etc. for
Reliance Telecom Ltd and also in the trading of ileatets and accessories.

It transpires that during assessment, the appel&dtdr several non-compliances, submitted
an audit report, profit and loss account and batdement. Despite the AO asking for them,
the books of account were not produced. No vouchmrgporting documents etc. were
produced. Finally, he was asked by the AO to sulbst@ the sub-broker point re-charges
amounting to Rs.2,13,57,878/- debited in his prafitl loss account. The only submissions
that the appellant made in this context was thahaprofit and loss account the commission
amount of Rs 2.35,11,268/-, was paid to sub ademts the original commissions which he
received from the company amount to Rs.2,60,45,280per bank transactions. The AO
once against records that no supporting documeset® produced by the appellant. Even in
these circumstances of the appellant steadfastiypramlucing any details, the AO was more
than lenient and moderate, in disallowing only 1586 these expenses. In these
circumstances, the basis for the appellant’s agitatannot be understood. The order of the
AO is hardly excessive or arbitrary, but in facirisconformity with the principles of natural
justice. This ground is therefodksmissed.”

This leaves the assessee aggrieved.

5. We have given our thoughtful consideration t@lripleadings against and in
support of the impugnedd hocdisallowance. There is hardly any issue between th
parties that this taxpayer has acted as distributmmmission agent in telephone /
mobile services and paid the impugned re-charggguim the sub-agents working in
the field. Learned departmental representative memdly sought to highlight the fact
that assessee had failed to file the relevant lddt@vidence before both the lower
authorities which formed the sole reason for theugned estimated disallowance.
(The assessee on the other hand has invited @mtiatt to his detailed paper book(s)
running into 128 pages duly certified that all t@responding documents formed
part of the assessment record. Mr. Choudhury neok s to a certificate dated
18.02.2016 rfiuch before the assessment order dated 08.03.2016) coming from the
cellular operator M/s Reliance Telecom Limited nmgkiit clear that the
corresponding e-re-charges amount involved a sumi285,11,268 including
commission oR113,06,268/- and re-charge(s) figurekaR2,05,000/-; respectively as
per the relevant understanding between the parfiesre is no rebuttal to this
clinching fact coming from the Revenue’s side. Bksessee has also placed on record

the relevant details of all the corresponding rargh transactions his pages 2 to 96 of
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the paper book. There is no prayer coming from department side that the
assessee’s certificate having placed on recordthelse documents is factually
incorrect.

6. We proceed further to note that the assessealbaglaced on record profit
and loss account at page 104 in the paper havsgodied net profit on turnover @
6.92% not identify any abnormal trend vis-a-visliea and latter assessment years.
This tribunals co-ordinate bench orderlinA No.1464/K 0l/2014 Gouranga Sundar
Mondal vs. Income Tax Officer Ward-2(1) Burdwan ided on 07.09.2018 also
appears to have deleted identical disallowancenmias telephone income / mobile
services distribution and commission business dre hasis of cellular operators

certificate as under:-

“4. We have heard rival submissions and gone throoglfieicts and circumstances of
the case. We note that the assessee is a propfdloasha Communications and was
a distributor under M/s. DWL (Aircel) Mobile netwang for the areas Burdwan
town, Bud Bud, Kalna, Katwa and Memari. The Airedlowed incentive to retalil
shop for activation charges through distributang, assessee Disha Communications.
From a perusal of the P&L Account filed before we, find that the total turnover of
the assessee was to the tune of Rs.2,24,22,06d/theancommission received from
Aircel is shown as Rs.3,17,699/-. According to élssessee, the Aircel has paid retail
incentive commission of Rs.65,12,658/- directly ttee retailers in the form of
recharging commission, activation charges on betiathe assessee. However, the
TDS credit was reflected on assessee’s account taedefore, the confusion has
happened, though the fact is that the assessebdss paid as commission only
Rs.3,17,699/-. According to the assessee, the Aledsletter dated 23.12.2010 to the
Principal Officer of Aircel and since the AO didtrreceive any reply from the Aircel
made the addition of Rs.62,27,292/- and conclutiedassessment vide order dated
31.12.2010. On appeal, the Ld. CIT(A) taking notahe letter date 28.12.2010 of
Aircel was pleased to make an enhancement of Rs358/- as well as confirmed the
action of the AO in making addition of Rs.62,27,292The Ld. AR drew our
attention to the letter of the Aircel dated 08.@A.2 wherein the Aircel has clarified
the fact that it had paid commission of only Rs/%99/- to the assessee and
Rs.65,12,658/- was remitted to the retailers in fimen of recharge commission,
activation charges by Aircel on behalf of the assesThat letter dated 08.02.2012 of
the Aircel to the assessee explaining the faatspeoduced below:
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3 ~——
ITA No. 1404/Kol/ 201+
Gouranga Sundar Mondal, AY 20080y

AIRCEL =

Date: 08.02.2012

To
$ri Gouranga sundar Mondat
{Proprietor of Disa Communication)
- Baroallpur Road -
; P.O.-Sripally
§ Burdwan
! l
Sub : Your assessment for A.Y 2008-09 (F.Y 2007-08)

§ sir,

Please refer to the above

As regards your submission to the 1 T Department regarding the commission payable te you
as Distributor r',r)d paymént thereof to your retaildrs, we have to inform you that
commission/ incentive of Rs. 68,30,357/- payuble to you during F.Y 2007-08, the company

has made payment of Rs. 3,17,699/- to you and Rs. 65,12 658/- ta your retailers in the form
of recharge commission, attivation charges on your behalf as per understanding between us.

This Jetter ks issued at your express requast for the purpose of your assessment for A.Y, 2008
03 (F.X.2007-08) i

Thanking you

. &

Yours sincerely - -

Capy Lo income Tax Officer, Ward 2(1)/ Bwn

Aaykar Bhaban, Court compound
Burdwan - 713101

Dishnet Wireless Umited
Regd. Office: Spencer Flata, 5™ Floor, 769, Anna Salal, Chennai- 600002
Ph :81-84-25490849 Fax ; 91-44-28496769

‘_«\\_vg voznte

5. We have crossed checked the figures and find tialtg with the figures of P&L
Account and other letters earlier on record. Fropemusal of the P&L Account, we
note that the assessee has shown the commissmme@drom Aircel to the tune of
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Rs.3,17,699/- which is the same figure as refleatethe letter dated 08.02.2012,
which is stated in the letter written by Aircel puant to the notice of AO. We note
from page 3 para 5 of the impugned order of the@Id.(A) wherein the Ld. CIT(A)
has referred to the letter dated 28.12.2010 frora. NWVL (Aircel) wherein it has
confirmed the payment of Rs.65,12,658/- which alathes with the figure of
Rs.65,12,658/- as referred to in letter dated Q@2 which has been reproduced
above. Taking into consideration the aforesaidsfaantd the aforesaid letter, the
commission attributable to the assessee as hisnmds only Rs.3,17,699/- and ,
therefore, assessee cannot be saddled with theosddi amount which has not been
disbursed to the assessee by Aircel. So, we afmedcto allow the appeal of the
assessee.

We adopt the above detailed reasoning mutatis rdigaand more so in the light of
corresponding certificate coming from the M/s Rat@a Communication Limited in
assessee’s case to hold that both the lower atifsoniave erred in law and on facts in
making the impugned ad hoc disallowance @ 15%286,11,268/-.The same stands
deleted.
7. This assessee’s appeal is allowed.

Order pronounced in open court on 09/10/2020

Sd/- Sd/
(3UTeTeT) (a1 T@eEy)
(P.M.Jagtap) (S.S.Godara)
Vice President Judicial Member
*Dkp-Sr.PS
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